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THE REFERENDUM AND INITIATIVE 
IN SWITZERLAND. 



BY M. W. HAZELTINE. 



When Mr. William J. Bryan declared that the Keferendum and 
Initiative must hereafter be made cardinal features of the Demo- 
cratic programme, he proposed nothing new, so far as the former 
institution is concerned, and, therefore, he must have contem- 
plated a signal extension of the principle. It is well known that 
our Federal Constitution did not become operative until it had 
been referred to and ratified by conventions in nine of the thirteen 
States, and its fifth article provides that all amendments, in order 
to become valid, must be ratified by the Legislatures or by Con- 
ventions in three-fourths of the States. Similar provisions for 
popular sanction of constitutional amendments exist in our State 
Constitutions. In the previously mentioned article of our Fed- 
eral organic law, there is even a suggestion of the Initiative, for 
it is enacted that, on the application of the Legislatures of two- 
thirds of the States, Congress " shall " call a convention for pro- 
posing amendments. Mr. Bryan has not told us in detail to 
how much larger an extent he would have the two institutions 
adopted in our Federal and State systems of government, but we 
presume that he has in mind the existing state of things in Swit- 
zerland, where, in both the Confederation and the Cantons the 
Beferendum and Initiative are operative. It becomes interesting, 
therefore, to learn precisely what the Swiss forms of these insti- 
tutions are, and how they work. The examination is likely to 
prove the more instructive because, in some respects, the Swiss 
dual system of Federal and State government is very similar to 
our own. Many Swiss books deal with the matter, and, among 
the American authorities on the subject, may be mentioned 
McCracken's " Swiss Solution of American Problems," and espe- 
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cially Mr. A. Lawrence Lowell's " Governments and Parties in 
Continental Europe." The last-named writer devotes upwards 
of 150 pages of his second volume to Switzerland, and to him all 
students of Swiss institutions are deeply indebted. 

I. 

It is obvious that the fundamental purpose of the Referendum 
and the Initiative is to qualify representative government by the 
occasional participation of the whole body of voters in the Con- 
federation, or in a Canton, in legislation. It is natural that the 
desire for such qualifying institutions should show itself in 
Switzerland, which still presents in some of its Cantons examples 
of pure democracy. We refer to the Cantons of Ury, Glarus, the 
two Unterwaldens and the two Appenzells, where laws or amend- 
ments of the Cantonal Constitutions are made in the so-called 
Landsgemeinde, or mass-meetings of all the citizens, which may 
be likened to the primitive Teutonic folk-mote, or to the New 
England town meeting. Each of the other Cantons — there are 
twenty-two Cantons in the Swiss Confederation, or, if we take 
account of the half-Cantons into which three are split, we should 
say twenty-five — has a single legislative chamber, usually known 
as the Great Council, which is elected by universal suffrage, and 
in all but a couple of Cantons is chosen for three or four years. 
There is also a much smaller Executive Council elected for the 
same term. The whole legislative power in a Canton is vested in the 
Great Council, whose acts, as a rule, the Executive has no power to 
veto, and the judiciary has no power to set aside. There exists, 
therefore, none of the checks to hasty lawmaking with which we 
are familiar in America. Consequently, the Swiss dread the 
possible tyranny of the Cantonal Great Council, and have con- 
trived various modes of controlling it. One of these is propor- 
tional representation; and the others, with which we are here 
specially concerned, may be collectively described as application 
of the Initiative and Referendum. For instance, in seven of the 
ten German Cantons, a certain number of citizens, varying in the 
different Cantons from one to twelve thousand, may require a 
popular vote on the question whether the Great Council shall be 
dissolved. If a majority of the votes cast is in the affirmative, 
the term of the Council comes to an end and a new election is 
held. Another method of getting rid of a Great Council which is 
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occasionally tried is that of revising the Constitution, for in 
almost all the Cantons the question of revision must be submitted 
to popular vote on the request of a certain number of citizens. 
Recourse to this expedient is made much less frequently than it 
used to be, owing to the general introduction of the Referendum, 
or popular veto upon laws. Let us turn, therefore, to an inspec- 
tion of the Federal and Cantonal Referendum, that institution of 
Switzerland which has attracted the greatest attention. 

For the date of the earliest form of the Federal Referendum 
we must go back many centuries, to the rude confederacy formed 
to resist the encroachments of the House of Hapsburg upon local 
autonomy. The delegates to the Federal Diet were not empow- 
ered to agree to a final settlement of matters of importance, but 
were ordered simply to hear what was proposed, and report. That 
is to say, they were commissioned ad audiendum et referendum. 
The old Federal Referendum, then, meant merely the right of 
members of the Confederation to reserve questions for their own 
determination. In spite of its dilatoriness and clumsiness, this 
system was maintained until it was overthrown by the French 
when they overran Switzerland in 1800. Three years later it 
was restored, and lasted, with some modification, down to 1854, 
when it was replaced by the modern Referendum. 

The latter institution is based upon the abstract theory of 
popular rights formulated by Rousseau, who had a strong aver- 
sion to representative government. Rousseau declared that, in 
order to realize true liberty, the laws ought to be enacted directly 
by the people themselves, although he himself saw no method by 
which this could be done in a state too large to permit of a mass- 
meeting of all the citizens. As a matter of fact, the principle of 
the modern Referendum was invented and applied in the United 
States, and also in France, before it was tried in Switzerland. 
With one exception, which had only ephemeral consequences, no 
Federal constitutional question was brought before the Swiss 
people until 1848. Even the Cantons did not begin to submit 
their Cantonal Constitutions to popular vote before 1830, and the 
habit did not become universal until the Federal Constitution of 
1848 made it obligatory. 

Mr. Lowell, in his " Governments and Parties," points out that 
the credit for the Referendum on ordinary laws (as distinguished 
from the Referendum on constitutional amendments) belongs to 
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the Swiss, for, if we except a sporadic use of the institution here 
and there, it has never existed in any other country. Why, then, 
did this form of the Eeferendum arise in the Swiss Cantons? 
Probably because, up to the end of the eighteenth century, most 
of them had no experience of representative government. Except 
for the Grisons and the Valais, with their peculiar Federal struc- 
ture, the Cantons either made their laws by means of Landsge- 
meinde (mass-meetings of all adult male citizens), and hence 
had no need of legislative chambers; or else country districts 
were ruled by a neighboring dominant city, and the city itself by 
a few patrician families. In those days, too, the Confederation 
itself was so loose] y organized that its Diet was not a true legis- 
lative body, but rather, like the Bundesrath of the present Ger- 
man Empire, a congress of ambassadors. Being thus ignorant 
of representative institutions, the Swiss did not assimilate them 
easily, and, when they accepted them in the nineteenth century, 
knew not how to provide the necessary checks and balances which 
are forthcoming in the Federal and State Governments of the 
United States. No sooner, therefore, did the representative bodies 
established in most of the Cantons become, or seem to become, out 
of sympathy with the majority of the people, than a demand for 
some kind of reversion to direct popular legislation began, and, 
when granted, acted like oil upon troubled waters. The Refer- 
endum, by putting an end to doubts about the real opinion of the 
majority upon disputed questions, removed at once a means of 
agitation and a source of discontent. 

Direct popular voting upon Cantonal laws (as distinguished 
from constitutional amendments) made its first appearance, un- 
der the name of " veto," in the Canton of St. Gall in 1831. The 
essential difference between the veto and the modern Referendum 
consists in the fact that, in the case of the latter, the fate of a 
law is determined by the majority of the votes cast, whereas in 
the case of the veto a law was deemed rejected only when a ma- 
jority of all the voters registered voted in the negative. 

The veto was adopted by Rural Basle in 1832, by the Valais in 
1839 and by Lucerne in 1841. In 1842 the Great Council of 
Zurich refused to introduce it, but it was adopted by Thurgau 
in 1849 and by Schaffhausen in 1852. These were the last Can- 
tons to take up the so-called veto, which is pronounced by Mr. 
Lowell a clumsy device, ill-adapted to ascertain the real opinion 
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of the people. Subsequently, it began to be replaced by a more 
perfect instrument, the modern Referendum, which in Switzer- 
land is of two kinds, one called the " facultative " or " optional," 
where a law passed by the Cantonal Great Council must be sub- 
mitted to popular vote if a certain number of the Canton's citi- 
zens petition for it; the other is termed the " obligatory," because 
it requires all Cantonal laws to be submitted, whether or no any 
petition to that end has been presented. The obligatory form of 
the Eeferendum is plainly the most purely democratic, and in 
Switzerland it is considered preferable also on practical grounds, 
because it avoids the agitation required for the collection of sig- 
natures to a petition. 

The first form of the modern Referendum to be adopted in 
Switzerland was the obligatory. The incident took place in the 
Canton of Valais in 1844; twelve years later a general optional 
Referendum was adopted in Soleure, and two years afterward 
NeucMtel established an obligatory Referendum for large appro- 
priations of money, a move which was imitated by Vaud in 1861. 
The example of these Cantons was presently followed by others, 
until now all of them, except the strongly Catholic and reaction- 
ary Freiburg, possess a Referendum of some kind for ordinary 
laws, about half having the obligatory and about half the op- 
tional form. In all Cantons the Referendum is compulsory for 
changes in a Cantonal Constitution. 

II. 
By the Constitution of 1848, revised in 1S74, the Confederation 
also made the Referendum obligatory for all constitutional 
amendments, and in the year last named it adopted the Refer- 
endum in the optional form, providing that, on the demand of 
30,000 citizens, or eight Cantons, all Federal laws and resolu- 
tions having a general application should be submitted to popular 
vote for ratification, unless the Federal Assembly should declare 
the matter too urgent to admit of such delay. As the Constitu- 
tion nowhere defines a law or a resolution of "general applica- 
tion," the power of definition is left to the Federal Assembly, 
and its use of that power has given rise to some complaint. We 
should mention that in order to give time for presenting a peti- 
tion for a Referendum the laws to which it is pronounced appli- 
cable do not go into effect until ninety days after they have been 
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passed by the Federal Assembly. The application of the optional 
Referendum to Federal laws has been used freely by the people : 
During the twenty-one years following its introduction in 1874 
the requisite number of yoters petitioned for the Referendum in 
the case of 20 out of 182 laws, to which it was held applicable; 
that is, to one law out of nine. Of these twenty, the people re- 
jected fourteen and ratified six. It is further to be noted that, 
during the same period, ten constitutional amendments were 
proposed by the Assembly, and had to be submitted to popular 
rote. Of these, four were rejected and six accepted. 

Now let us look at the kind of Federal laws which, in pursu- 
ance of the optional Referendum, have been submitted to the 
Swiss people. We may thus get an inkling of Mr. Bryan's purpose 
in demanding an introduction of the Swiss institution in the 
United States. The Federal Referendum was first applied in 
.1875 in the case of a law defining the conditions, such as bank- 
ruptcy and pauperism, under which a citizen could be deprived 
of the right to vote — conditions that previously had been deter- 
mined by the Cantons, and therefore varied in different parts of 
the country. This act was rejected by a slight majority. On the 
same day a vote was taken on another law establishing uniform 
rules of marriage and divorce, and regulating the keeping of reg- 
istries of births, deaths, etc. In spite of the repugnance of the 
clause relating to divorce, not only to Catholics but also to conserv- 
ative Protestants, the law was ratified by a small majority be- 
cause the provisions about registry were necessary. We observe, 
next, that in 1877 a Federal law regulating labor in factories was 
ratified by a small majority. During the five years succeeding 
1877, the only Federal law the submission of which to the people 
was demanded was the act granting a subsidy to the railroad 
over the St. Gothard, which was ratified. In 1882, on the other 
hand, a Federal law to prevent epidemics, which contained a 
clause making vaccination compulsory, was rejected by a vote 
of nearly four to one. In the same year the Assembly passed a 
law appointing a Secretary of Education for the purpose of ex- 
amining the schools, on the ground that the Cantons had not 
obeyed the Federal Constitution, which declares that all public 
schools must be such that children of all creeds can attend with- 
out offence to their feelings. The Catholics and Orthodox Protes- 
tants forthwith raised a cry that the Radical majority of the 
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Assembly intended to take religion away from the schools. A 
submission of the Federal law to the people was demanded by 
the requisite number of voters, and the measure was voted down. 
In 1884 the optional Referendum was invoked for the purpose of 
rejecting a Federal law providing for the transfer of criminal 
cases from the Cantonal Courts to the Federal tribunal, when 
the impartiality of the former should be doubtful. 

If we turn to the amendments of the Federal Constitution, 
in the case of which the Referendum is not optional but com- 
pulsory, we find that an amendment giving to the Confederation 
a monopoly of the manufacture and sale of alcoholic liquor was 
accepted by a large majority in 1885, as subsequently also was a 
law for carrying it into effect. A constitutional amendment con- 
cerning patents was ratified in 1887. In 1890 a constitutional 
amendment authorizing the passage of a Federal law for the 
compulsory insurance of workmen was ratified by an enormous 
majority. In 1891 an amendment of the Federal Constitution, 
giving the Federal Government power to establish a national 
bank, with the exclusive right to issue notes, was sanctioned by 
the people. Still another amendment authorizing the enactment 
of a protective tariff for the purpose of exerting pressure on 
France was ratified. In the same year, on the other hand, a 
constitutional amendment empowering the Confederation to pur- 
chase the stock of the Central Railroad Company was opposed 
by men who disliked the idea of a great increase in the number 
of Federal officials, or who disapproved of state ownership of 
railroads. The measure was rejected by an overwhelming ma- 
jority. In 1894 the people voted against a constitutional amend- 
ment designed to give the Confederation power to legislate on 
labor organization, because it was so broad as to authorize a law 
compelling workmen to join the trade-unions. It was the op- 
ponents of socialistic principles who defeated the measure at the 
ballot-box. On the ground of opposition to further centraliza- 
tion, a majority was recorded against a constitutional amendment 
conferring on the Confederation a monopoly of the manufacture 
of friction matches. Rejected also was an amendment designed 
to place the Federal army more completely under the control of 
the Federal Government. The diminution of Cantonal authority 
which this measure involved was repugnant to all but a few of 
the largest German-speaking Cantons. 
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III. 

The working of the obligatory Eeferendum may also be studied 
to advantage in the case of the Cantons, where it is always ap- 
plied in the case of amendments of the Cantonal .Constitution. 
The small size of the vote cast on such occasions has been the 
subject of criticism. It is alleged that the result of the ballot 
does not fairly represent popular opinion, because, in most cases, 
the opponents of a measure go to the polls in larger proportion 
than its supporters, so that the men who stay at home should 
really be regarded as favorable to the proposed amendment. 
There seems to be no doubt that, in the Cantonal Eeferendum, 
the citizens stay at home a great deal more than could be wished. 
In the Canton of Berne, only about forty-three per cent, of the 
voters cast their ballot at the Eeferendum, although sixty-three 
per cent, of them vote at elections. The proportion of citizens 
who vote at the Eeferendum varies, however, very much, accord- 
ing to the character of the measure in question: thus, between 
1869 and 1878, it ran in Berne all the way from 81.6 per cent, 
down to 20.2 per cent. 

Even at Federal Eeferenda, which excite a greater interest, 
because an amendment either of the Federal Constitution or of 
a Federal law is concerned, the average proportion of the voters 
in the Confederation who go to the polls is less than sixty per 
cent., and, if a majority of the qualified voters, instead of a 
majority of the votes cast, were required for ratification, no law 
would ever have been ratified. The deduction drawn by Mr. 
Lowell from these figures is that under no form of government 
can the people as a whole really rule; for the figures show that, 
with the most democratic system ever devised, laws are in fact 
made only by that portion of the community which takes a genu- 
ine interest in public affairs. Another objection to the Eefer- 
endum is that the people have not sufficient means of forming a 
serious opinion on the measures referred to them. It is true that 
in Switzerland a printed copy of the law to be voted upon is 
sent to every citizen some time before the vote takes place; but 
the value of a law cannot be learned from a mere perusal of the 
text, and no effective method has been devised in Switzerland 
of giving the people adequate enlightenment concerning the ob- 
ject and bearing of the measures laid before them. In the case 
of Federal laws, the function of exposition is left entirely to 
vol. clxxxvi.— no. 615. 14 
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the press and to party platforms. In two of the Cantons an 
effort has been made to bring about serious discussion by provid- 
ing that, when citizens meet at the polls, a debate shall take place 
before the voting begins. It is noticed, however, that, when the 
presiding officer asks if any one wishes to speak, no one ever re- 
sponds. In other words, you can bring a horse to the water, but 
you can't make him drink. If, however, the question at issue is 
one of general policy, the people may have, and often do have, 
very decided and rational views about it — a fact which suggests 
the expediency of confining the Kef erendum to matters on which 
ordinary men can readily form opinions, and not extending it to 
subjects with which experts alone are conversant. No such dis- 
tinction, however, has been made in Switzerland. 

Still another objection to the Referendum is that it lowers the 
sense of responsibility on the part of the representatives in the 
Legislature. One would naturally expect a representative to feel 
less responsibility when his action, instead of being final, is sure 
to be reviewed by his constituents, as is the case where the Refer- 
endum is compulsory. An eminent jurist in Berne once told Mr. 
Lowell that the members of the Cantonal Legislature would vote 
for a measure of which they disapproved, relying upon the people 
to reject it, and that he had known men to vote for a law in the 
Great Council and work against it at the polls. There seems to 
be no doubt that Swiss Legislatures have occasionally voted for 
a measure merely to get it out of the way, hoping that the people 
would refuse to sanction it. M. Droz, a high Swiss authority, 
says that the Referendum weakens the character of the legislators. 

There is abundant evidence that the opinions, both of scholars 
and statesmen, concerning the value of the Referendum differ 
widely in Switzerland. Some men extol it as the most perfect 
institution in theory and practice ever devised; while others de- 
cry the principle, on the ground that the people are consulted 
about matters they cannot understand,, and that, consequently, 
the actual working of the system has been bad. M. Droz, who 
served almost a score of years on the Federal Council, had at 
first a strong admiration for the Referendum, but, after long 
experience of its working, he became impressed with its defects, 
and with the abuses of which it is susceptible. He complains that 
it furnishes a basis for demagogy, and encourages the growth 
of professional politicians, whose ideas are systematically nega- 
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tive, and who are continually trying to instil into others their 
own spirit of discontent On the whole, nevertheless, he con- 
eludes that the Federal Eeferendum, not only in the compulsory 
form applicable to constitutional amendments, but also in the 
optional form applicable to Federal laws, has done more good 
than harm. Mr. Lowell, who himself has made an exhaustive 
study of the subject, concurs in this opinion. He concedes, of 
course, that, like all human institutions, the Eeferendum is im- 
perfect; but, in the existing condition of the Swiss representative 
system, it has supplied, he thinks, a real want, and, so far as it 
has helped to soften the asperities of politics, it has done a valu- 
able service. There is no doubt that Switzerland is one of the 
most orderly and best-governed of countries, and to this result, 
which certainly it has not tended to prevent, the Eeferendum 
may fairly be supposed to have contributed. 

IV. 

So much for the Swiss Eeferendum, which, of course, has a 
purely negative effect, merely enabling the people of Switzerland 
to reject measures passed by their representatives in the Federal 
or Cantonal Legislatures. The Swiss have felt, however, that 
the Legislatures, Federal or Cantonal, ought not to have the ex- 
clusive right to originate legislation, and that democracy is not 
complete unless the people also have a right to enact laws directly. 
The so-called Initiative is intended to supply tins deficiency. As 
we have said, the germ of the Initiative is presented in the fifth 
article of our Federal Constitution, which provides an alternative 
method of securing a constitutional amendment. The Swiss 
Initiative is a device by which a certain number of citizens can 
propose a constitutional amendment or a law, and require a 
popular vote upon it in spite of the refusal of the Legislature to 
adopt their views. The Initiative was first adopted by the Can- 
ton of Vaud in 1845, but now all the Cantons except one possess 
it for revision of the Cantonal Constitution; and all but three 
for ordinary Cantonal laws. 

In the Federal Constitution of 1874, as in that of 1848, the 
Initiative existed only for constitutional matters. The clause 
relating to the subject declared that, on the demand of any 50,000 
voters, the question whether the Constitution ought to be revised 
should be submitted by the Federal Government to the people, 
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and that, if the vote should be affirmative, the two Federal Coun- 
cils should be reelected for the purpose of preparing the revision. 
The Federal Assembly decided that the provision applied only 
to the revision of the Constitution as a whole, but in 1891 a con- 
stitutional amendment was adopted, which extended the Initia- 
tive to particular amendments of the Federal Constitution. 

In the Confederation, then, the Initiative does not apply to 
ordinary laws, but fifty thousand voters can propose an amend- 
ment of the Constitution, either in general terms, or in a com- 
plete and final form. When the proposal is couched in general 
terms the Federal Assembly proceeds at once to draw up the 
amendment if it approves thereof ; if not, the question must first 
be submitted to the people whether such an amendment shall be 
made, and, in case the popular vote is affirmative, the duty of 
putting the amendment into shape is entrusted to the existing 
Assembly, although that body has already shown itself opposed 
to the measure. The petitioners, however, are not obliged to 
rely on the fairness of the Assembly in carrying out their inten- 
tion, but are at liberty to present their amendment drawn up in 
final shape, and require that it shall be submitted directly to the 
people and the Cantons for adoption. In such a case the Assem- 
bly, on its part, is at liberty to advise the rejection of the measure, 
or can submit to popular vote at the time a distinct alternative. 

Eecourse to the Initiative has been but seldom made in the Con- 
federation; and even in the Cantons, where it has long existed, 
and is applicable even to ordinary laws, it has not been found 
effective. The net result, for instance, of the Initiative during 
twenty-four years in the great democratic Canton of Zurich was 
the enactment of only three laws to which the Legislature was 
opposed, and every one of the three was of doubtful value. 

That form of the Federal Initiative which provides that, if a 
constitutional amendment is presented in a complete and final 
form by a specified number of petitioners, it must be forthwith 
submitted to the people, is advocated in Switzerland by believers 
in direct popular legislation, on the ground that it embodies the 
most complete realization of their idea. Under it the Federal 
Chambers play no part except to advise the acceptance or rejec- 
tion of an amendment as a whole. For that very reason the form 
of the completed draft is disliked by men who believe in repre- 
sentative government, and who hold that every constitutional 
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amendment, before being enacted, ought to be carefully prepared 
by responsible bodies and publicly debated. M. Droz is one of 
those Swiss statesmen who regard the new Federal Initiative in 
the form of the completed draft with great anxiety, and he points 
out that, whereas a democracy ought to rest on a secure constitu- 
tional foundation, the new Initiative puts the Constitution in 
question at every moment. Mr. Lowell, who thinks that the 
Eeferendum has, on the whole, been a benefit to Switzerland, in 
the sense that it has produced the tranquilizing effect for which 
it was established, concedes that as much cannot be said for the 
Initiative. He does not believe that this device will play any 
great part among the institutions of the future. Certainly, it 
has not yet developed much efficiency in Switzerland. It is ap- 
plicable only to questions which the representatives of the people, 
themselves quite sensitive to public opinion, refuse to pass; and, 
when used in the form of the completed draft, it leaves no room 
for debate or for compromise and mutual concessions. The con- 
ception of the Initiative may be bold, but those who have observed 
the institution longest and studied it most carefully pronounce it 
unlikely to be of any great use to mankind. 

M. W. Hazeltinb. 



